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Petition for Review - 1 

A. IDENTITY OF PETITIONER 

Petitioner MacMillan-Piper, Inc. (“MP”) asks this Court to grant 

review of the Court of Appeals, Division I, decision set forth in Part B.   

B. ASSIGNMENTS OF ERROR 

Division I issued its opinion on December 26, 2017.  A copy of the 

opinion is in the Appendix at pages A-1 through A-16.   

C. ISSUES PRESENTED FOR REVIEW 

 1.  Where the Federal Aviation Administration 
Authorization Act (“FAAAA”) contains an exceedingly broad 
provision preempting any state action that relates even indirectly to 
a carrier’s prices, routes, or services, and ESD’s taxation of 
owner/operators is a direct interference with an established 
business model in the trucking industry affecting carrier prices, 
routes, and services, are ESD’s assessments of MP preempted by 
federal law?   
 
 2.  Under RCW 50.04.140’s independent-contractor 
exception to unemployment compensation taxes, where the 
owner/operators make an enormous investment in their businesses, 
the carriers do not control the method and detail by which 
owner/operators perform transportation services, and 
owner/operators work on the open road, did ESD err in refusing to 
find that MP’s owner/operators are exempt independent 
contractors?   
 
 3.  Where ESD’s “audits” were politically-inspired, 
conducted in bad faith by an illegal task force, contrary to ESD’s 
own standards for fairness and objectivity in dealing with 
taxpayers, must the assessment against the carriers be set aside as 
arbitrary or capricious and violative of MP’s due process rights?   
 

D. STATEMENT OF THE CASE 
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Division I’s recitation of the facts is largely correct, op. at 2-5, but 

several factual points bear emphasis.  First, owner/operators have long 

been important in the trucking industry.  AR1 at 74.1  See generally, 

Douglas C. Grawe, Have Truck, Will Drive:  The Trucking Industry and 

the Use of Independent Owner-Operators Over Time, 35 Transp. L.J. 115 

(2008).  Because service demand in the contemporary American trucking 

industry fluctuates dramatically, the industry is structured around these 

independent owner/operators, who provide carriers like MP with a flexible 

supply of trucking equipment.  AR1 at 74.  For owner/operators, an 

independent-contractor relationship is similarly beneficial.2 

Congress directed the United States Department of Transportation 

(“USDOT”) to regulate lease agreements between motor carriers and 

owner/operators.  49 U.S.C. § 14102.  USDOT requires motor carriers, 

such as MP, to engage owner/operators through a written lease agreement, 

compliant with 49 C.F.R. § 376.  See Owner-Operator Indep. Drivers 

Ass’n v. Mayflower Transit, Inc., 161 F. Supp. 2d 948, 953 n.2 (S.D. Ind. 

                                                                                                 

 1  The Administrative Record is cited herein as “AR” followed by the volume 
number.   
 
 2  A national organization, the Owner/Operator Independent Drivers Association 
(“OOIDA”) has more than 158,000 members nationally who value their business 
independence.  AR1 at 78, 81; http://www.ooida.com/WhoWeAre/ (last visited Jan. 19, 
2017). 
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2001).  These regulations specify many terms that must be included in the 

equipment lease agreement.  See, e.g., 49 C.F.R. §§ 376.11, 376.12.3   

Consistent with federal law, Washington has historically treated 

owner/operators as independent contractors.  Owner/operators are 

expressly exempted from the Industrial Insurance Act, RCW 51.08.180; 

Wash. State Dep’t of Labor & Indus. v. Mitchell Bros. Truck Line, Inc., 

113 Wn. App. 700, 54 P.3d 711 (2002), and ESD previously viewed 

owner/operators as independent contractors.  Penick v. Emp’t Sec. Dep’t, 

82 Wn. App. 30, 917 P.2d 136, review denied, 130 Wn.2d 1004 (1996).  

ESD’s Status Manual even instructs auditors on the distinction between 

independent owner/operators and employee drivers.  AR8, Ex C at 4.4 

 Second, unlike most of the carriers ESD targeted, MP is not a 

trucking company.  AR1 at 83.  It is a container freight station for 

                                                                                                 

 3  For example, the regulations mandate that owner/operators operate under the 
carrier’s federal operating authority granted by the USDOT, that the owner/operator be 
insured by the carrier (although the owner/operator must pay for that insurance), that the 
carrier must have exclusive control of the equipment, that the carrier must require that 
driver drug/alcohol testing occur, and the carrier must receive federally-mandated driver 
logs.  These requirements are not surprising as they promote public safety by ensuring 
that all commercial motor vehicles are covered by adequate insurance and by facilitating 
the collection of safety data which is used to generate a carrier’s safety score.  AR1 at 75.  
As will be discussed infra, federal regulations specifically provide that these 
requirements do not constitute “control” for purpose of state law regulatory schemes. 
 
 4  ESD has instructed its auditors to apply what it calls the “Independent Trucker 
Tests” to this determination.  These tests provide that owner/operators qualify as 
independent contractors if they:  (1) normally have the right to hire and fire any driver of 
the truck, set wage amounts, select routes, and establish or approve procedures for 
loading and unloading; (2) perform all services other than loading or unloading freight 
outside the carrier’s places of business; and (3) maintain a separate set of books and are 
responsible for the majority of cost items.  AR 8, Ex. C at 4. 
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international import and export cargo.  It transloads its customers’ cargo 

from one mode of conveyance to another, for example from a rail car into 

a steamship line container.  In addition, it assists customers when U.S. 

Customs & Border Protection requests to inspect cargo, by unloading the 

cargo, making it available for inspection, and then reloading it.  Id. 

 MP engages owner/operators to perform a service called “drayage” 

for its customers.  Id.  A truck retrieves a container from a point 

designated by the customer, such as the port, and transports it to another 

point designated by the customer, such as the rail head for out-shipment or 

local delivery.  Id.  Again, demand for cargo transport is cyclical in the 

drayage business.  Id. at 74. 

 MP does not own trucking equipment capable of performing 

drayage.  AR1 at 83-84.  Thus, when customers need such services, MP 

offers the loads to owner/operators.  Id. at 84.  Owner/operators can either 

operate their own equipment or hire employees to operate it.  They do not 

load or unload cargo.  Id.  They choose their own routes and can refuse 

loads.  MP does not control the hours owner/operators work, except that in 

order to obtain or ship cargo from port terminals, they necessarily must 

work when the terminals are open, which is the day shift.  Id. at 84, 200.   

Although MP advances some costs as a courtesy, owner/operators 

are expressly responsible for all expenses incidental to the performance of 
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the agreement, including:  maintenance, licensing costs, taxes, fuel, tolls 

and permits, fines, and insurance.  AR1 at 165-68.   

The MP lease contract gives owner/operators sole responsibility 

for the direction and control of their employees.  AR1 at 164.  This 

includes hiring, directing, compensating, discharging, and paying payroll 

taxes.  Id.  The contract further explicitly provides that no worker 

operating the leased equipment is MP’s employee.  Id.5 

Finally, ESD’s efforts here are but a part of its larger effort to 

target the trucking industry and eliminate independent owner/operators.  

ESD operated through an extralegal task force of the Department of 

Revenue and the Department of Labor & Industries.  AR2 at 394-95.6  No 

                                                                                                 

 5  It is essentially undisputed here that: 
 

•  MP does not own trucking equipment capable of performing drayage 
and offers this service only through owner/operators; 
•  the owner/operator model has been a part of the trucking industry for 
a century; 
•  MP does not control how owner/operators perform their contracts, 
controlling neither who drives the truck, the routes taken, nor when 
breaks are taken; 
•  the owner/operators own their tractors (trucks) and often trailers, and 
such equipment is expensive; 
•  owner/operators have the right to employ others to drive their trucks. 
 
6  ESD will argue it was simply auditing taxpayers and collecting taxes that were 

due rather than restructuring the trucking industry.  This contention is belied by this very 
task force that involved multiple agencies that will replicate ESD’s assault on 
owner/operators.   

 



Petition for Review - 6 

statute, regulation, or even a policy statement authorized the 

“Underground Economy Task Force” (“UETF”).7 

A special unit of underground economy auditors was created under 

the supervision of Lael Byington.  Id. at 396.  Byington reported to ESD’s 

deputy director of tax audits, William Ward.  AR8, Ex. G at 21.   

ESD audited 284 trucking companies, stating that it had “targeted 

trucking.”  AR8, Ex. K.  ESD’s UETF audits failed to comply with even 

the most basic audit standards.  Indeed, the egregious impropriety in 

ESD’s audits prompted former State Auditor Brian Sonntag to comment 

that ESD’s system “compels ESD auditors to act arbitrarily and 

capriciously to impose a tax assessment on a taxpayer.”  AR2 at 282. 

In the administrative process, the ALJ ordered ESD to address 

bifurcation – distinguishing payment for wages from payment for 

equipment rental.  Id., Ex. L at 3.8  Because ESD has statutory authority to 

                                                                                                 

 7  The original impetus for the agencies’ “underground economy” efforts was to 
address contractors in the building industries that refused to follow state law for their 
workers.  In 2007, the Legislature created the Joint Legislative Task Force on the 
Underground Economy in the Construction Industry.  See Final Bill Report HB 1555 
(2009).  http://www.lni.wa.gov/Main/AboutLNI/Legislature/PDFs/Reports/2015/ 
UndergroundEconomyBenchmarkReport.pdf (last visited November 2, 2016).  Chapter 
432, Laws of 2009, § 13 required DOR, DOLI, and ESD to “coordinate” their efforts and 
report annually to the Legislature.  Apart from that direction to “coordinate,” the 
Legislature, by statute, and ESD, by rulemaking, have never defined the organization, 
mission, or authority of the UETF.  Trucking companies are rigorously regulated under 
federal law and their relationship with owner-operators is also regulated.  Trucks operate 
openly on Washington’s roads.  They are hardly “underground” in any sense. 
 

8  All of the auditors had actual notice that owner/operators’ compensation 
included equipment because the contracts on which they purported to base their 
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impose taxes only on “wages” paid for personal services, ESD was 

ordered to identify the amount attributable to equipment and to remove 

that amount from the assessment calculation.  AR8, Ex. L at 3.  ESD later 

stipulated that 70% of remuneration was for equipment.  AR2 at 331.   

Although both Ward and Byington were aware of the bifurcation 

issue and that the ALJ had previously ordered ESD to apply a reduction in 

the earlier appeals to account for equipment payments, AR2 at 401-02, 

411-12, Byington nonetheless made the deliberate decision to illegally 

include equipment payments in the assessment.  AR2 at 400.  Byington’s 

rationalization for deliberately assessing unlawful taxes was that he knew 

the carriers were going to appeal anyway.  Id. at 398-400.  Byington 

further testified that ESD chose to use the excessive amount for 

“discussion … as a possible appeal settlement.”  Id. at 403-04.   

 ESD auditor Cris Ilao audited MP, taking more than a year to 

complete the audit.  AR1 at 8.9  Ultimately, based on Ilao’s faulty audit, 

                                                                                                                         
conclusions plainly so stated.  The contract at issue here, for example, is entitled 
“Equipment Lease Agreement,” designates MP as the “Lessee,” and provides that the 
owner/operator “owns or controls motor vehicular equipment (leased equipment), and is 
willing to lease said equipment to the Lessee for the consideration hereinafter stated.”  
AR1 at 163.  The contract further provides that compensation is paid “as rental 
compensation for the lease of the leased equipment.”  AR1 at 164.   

 
 9  Ilao ignored ESD’s own standards dictating how its audits must be conducted, 
including its Tax Audit Manual (“TAM”) that provided factors for an auditor to assess to 
determine if work is performed by an independent contractor.  AR2 at 480–85.  Those 
factors include whether the person can hire his or her own employees, whether the person 
can set his or her own hours, whether the person pays his or her own expenses, whether 
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ESD issued a notice of assessment on December 21, 2011 to MP for taxes, 

penalties, and interest in the amount of $130,440.81 that included taxes 

not only on driver time but also on equipment payments.  AR1 at 155; 

AR2 at 399–400.  MP appealed that assessment to the Office of 

Administrative Hearings (“OAH”).  AR1 at 2.10 

During discovery, ESD took the remarkable position that it had no 

internal standards for its auditors’ conduct despite the TAM and Status 

Manual.  This reversed ESD’s position taken consistently in the earlier 

appeals, where it repeatedly acknowledged that compliance with its 

internal manuals was required.  See AR3 at 873, 877–78.  ESD then 

simply claimed that it had no standards.  Id. at 532.  Brian Sonntag, 

Washington’s State Auditor for 20 years, observed that ESD appeared to 

have created a system of no standards, no supervisory review, no quality 

control, and institutional interference with auditor objectivity.  Id. at 281.   

                                                                                                                         
the person will make a profit or loss on the enterprise and, most importantly, whether the 
person furnishes equipment and has a significant investment in facilities or equipment.  
AR2 at 480–85.  Ilao claimed that these standards were merely discretionary.  AR3 at 
964–65.  ESD also provided its auditors a Status Manual that directly addressed “truck 
drivers.”  ESD’s auditor disregarded these internal standards in favor of a pre-ordained 
result.   
 

10  MP’s OAH appeal was linked for prehearing purposes with the appeals of 
two other carriers:  Swanson Hay Company (“Swanson”) and Hatfield Enterprizes, Inc. 
(“Hatfield”).  AR3 at 1026.  After initially losing the three files for roughly a year (AR8, 
Ex. O), OAH eventually assigned these cases to ALJ Terry Schuh for trial.   
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The parties moved for summary judgment, and ESD moved in 

limine to exclude the carriers’ evidence relating to federal preemption and 

ESD’s arbitrary and capricious conduct.  AR3 at 715.  ALJ Schuh denied 

the carriers’ motions and entered a partial summary judgment in ESD’s 

favor.  CP 59-106.  ALJ Schuh ruled that federal preemption did not 

apply, that ESD’s conduct was not arbitrary and capricious, and that MP 

could not establish the independent-contractor exception.  He then also 

excluded most of the evidence relevant to federal preemption and ESD’s 

rigged audits as requested by ESD.  Id.11 

After months, ESD recalculated the amount due and represented 

that it is $53,833.69.  CP 192.   

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

Division I upheld the ALJ summary judgment decision in this case, 

meaning that the ALJ decided FAAAA preemption and control under 

RCW 50.04.140 as a matter of law.  That was improper.   

The legal issues presented by MP are pending before this Court in 

the Swanson Hay case (Supreme Court Cause No. 95246-9).  The Court 

should consider the petitions in these cases together.  

                                                                                                 
11  The MP and Hatfield appeals went to trial in September 2014.  Although 

liability was already established, ESD refused to agree to the 70%-30% split between 
equipment and wages.  Instead, it forced the carriers to establish this bifurcation at the 
hearing, even though ESD had no contrary evidence.  See AR6, 9/17/2014 trans. at 81.  
ALJ Schuh agreed with the carriers and ruled that only 30% of remuneration was taxable 
wages.  CP 53-54. He also set aside ESD’s assessment of penalties.  CP 54-55. 
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(1) ESD’s Attack on the Owner/Operator Business Model Is 
 Federally Preempted 
 
Division I applied the wrong standard in addressing federal 

preemption under the Federal Aviation Administration Authorization Act, 

49 U.S.C. § 14501(c)(1) (“FAAAA”), op. at 9-12, and this Court should 

grant review to address this critical issue.  RAP 13.4(b)(4).12   

Congress de-regulated interstate trucking in 1980 and intrastate 

trucking in 1994, and enacted express preemption statutes to ensure 

market forces would prevail and local jurisdictions would not re-regulate 

the trucking industry.  Rowe v. New Hampshire Motor Transp. Ass’n, 552 

U.S. 364, 367-68, 370-71, 128 S. Ct. 989, 169 L. Ed. 2d 933 (2008).13   

FAAAA preemption must be construed broadly, consistent with its 

broad interpretation of similar preemptive language enacted by Congress 

in connection with airline deregulation, language on which the FAAAA 

                                                                                                 
12  The scope of FAAAA preemption is essentially one of first impression for 

this Court.  The Court addressed FAAAA preemption only in a footnote in Bostain v. 
Food Express, Inc., 159 Wn.2d 700, 722 n.9, 153 P.3d 846 (2007).  Division III correctly 
concluded that Division I’s decision in Western Ports Transp., Inc. v. Emp’t Sec. Dep’t, 
110 Wn. App. 440, 41 P.3d 510 (2002), had no relevance to express federal preemption 
as that case did not address the issue.  Swanson Hay v. Emp’t Sec. Dep’t, 1 Wn. App.2d 
174, 190-92, 404 P.3d 517 (2017). 

 
13  The FAAAA prohibits states from “enacting or enforcing a law, regulation, or 

other provision . . . related to a price, route, or service” of any carrier with respect to the 
transportation of property.  49 U.S.C. § 14501(c)(1) (emphasis added).  This Court must 
apply the express preemption statute Congress enacted.  Supremacy Clause, United States 
Const. art. VI, ct. 2; W.G. Clark Constr. Co. v. Pac. NW Regional Council of Carpenters, 
180 Wn.2d 54, 62, 322 P.3d 1207 (2014) (with respect to federal statutes, Washington 
courts are bound by the construction placed upon them by the U.S. Supreme Court and 
decisions of the circuit courts are persuasive authority only).   
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preemption provision is modeled.  Morales v. Trans World Airlines, Inc., 

504 U.S. 374, 383-84, 112 S. Ct. 2031, 119 L. Ed. 2d 157 (1992); Rowe, 

552 U.S. at 370-71 (Congress adopted FAAAA preemptive language 

knowing of broad construction of same language in Morales).  Given this 

breadth and the importance of owner/operators to the trucking industry, 

every time a state or local government has directly banned owner/ 

operators in the industry, courts have held such efforts to be preempted.14   

Division I improperly focused on whether Title 50 RCW is a law 

of “general applicability.”  Op. at 10-11.  Again, decisions of the United 

States Supreme Court are on point.  In Rowe, the Court made clear that 

even laws that indirectly impact prices, routes, or services are preempted, 

provided they have a significant impact.15  Moreover, even if a law can be 

                                                                                                 
14  E.g., American Trucking Ass’ns, Inc. v. City of Los Angeles, 596 F.3d 602, 

604-05 (9th Cir. 2010) (local regulation developed in the guise of promoting port 
environmental policies prohibiting use of independent contractor drivers at port was 
preempted); In re Federal Preemption of Provisions of the Motor Carrier Act, 566 
N.W.2d 299, 308–09 (Mich. App. 1997), review denied, 587 N.W.2d 632 (Mich. 1998), 
cert. denied, 525 U.S. 1018 (1998) (striking down as preempted a regulation mandating 
that a truck be operated only by persons who were employees of the trucking carrier). 

 
15  In effect, Division I created an FAAAA exception found nowhere in the 

FAAAA’s actual statutory language.  The U. S. Supreme Court has expressly rejected 
attempts to imply exceptions to the broad scope of the FAAAA preemptive language not 
found in the FAAAA itself.  Rowe, 552 U.S. at 374 (rejecting public health exception to 
FAAAA preemption – “The Act says nothing about a public health exception.”).   
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characterized as “generally applicable,” it is preempted if its effect 

intrudes upon trucking carrier routes, prices, and services.16   

Other courts have properly rejected any such interpretation of the 

FAAAA disconnected from the FAAAA’s express language.  Perhaps 

most emblematic of this analysis is the courts’ treatment of Massachusetts’ 

attempt to statutorily distinguish between employees and independent 

contractors for a variety of labor laws.  That statute adopted what amounts 

to the same standard for independent contractors that ESD has used to 

interpret RCW 50.04.140.  Courts interpreting it have repeatedly held that 

it is FAAAA-preempted as it relates to the trucking industry because it 

affects routes, prices, and services by effectively eliminating a particular 

employment or business model in the trucking industry and creating a 

                                                                                                 
16  E.g., American Airlines v. Wolens, 513 U.S. 219, 115 S. Ct. 817, 130 L. Ed. 

2d 715 (1995) (preempting Illinois consumer protection statute, a statute of general 
applicability); Nw., Inc. v. Ginsberg, ___ U.S. ___, 134 S. Ct. 1422, 188 L. Ed. 2d 538 
(2014) (preempting general common-law claim for breach of the implied covenant of 
good faith and fair dealing, principles of general applicability).   

 
Indeed, Division I itself rejected such a standard in Hill v. Garda CL Nw., Inc., 

198 Wn. App. 326, 39 P.3d 390 (2017), review granted in part, 189 Wn.2d 1016 (2017).  
There, the plaintiffs sued an armored-vehicle company for violations of state meal and 
rest-break laws.  The court noted that the regulations at issue were “generally applicable 
background laws that govern how all employers interact with their employees.”  Id. at 
346.  It held, however, based on the defendant’s explanation of how it must rearrange its 
routes to comply with these generally applicable laws, “that such significant impacts on 
its routes would likely warrant a finding of preemption under the FAAAA.”  Id.  
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patchwork of state laws, contrary to the deregulation policy of Congress.17  

Division I dismissed the significance of those cases.  Op. at 11-12.   

Division I also claimed that enforcement of Title 50 RCW as to 

MP owner/operators would have little real effect on routes, prices, or 

services, because the unemployment tax assessment “would not be a 

determinative factor affecting its model.”  Op. at 11.  Division I was 

simply wrong, ignoring the unrebutted evidence to the contrary.18   

                                                                                                 
17  Sanchez v. Lasership, Inc., 937 F. Supp. 2d 730 (E.D. Va. 2013); Mass. 

Delivery Ass’n v. Coakley, 769 F.3d 11, 17 (1st Cir. 2014); Schwann v. FedEx Ground 
Package Sys., Inc., 813 F.3d 429 (1st Cir. 2016); Mass. Delivery Ass’n v. Healey, 821 
F.3d 187 (1st Cir. 2016).  In Remington v. J.B. Hunt Transport, Inc., 2016 WL 4975194 
(D. Mass. 2016), the court held that the FAAAA preempted any effort by class action 
owner/operator plaintiffs claiming a violation of Massachusetts’ independent contractor 
statute to assert that the deduction of expenses for repairs, cargo losses, insurance, or 
administrative fees from owner/operator compensation constituted “control” under that 
statute where the owner/operator regulations of 49 C.F.R. Part 376 authorized such 
deductions.  As the court succinctly observed:  “What is explicitly permitted by federal 
regulations cannot be forbidden by state law.”  Id. at *4.  See also, Rodriguez v. RWA 
Trucking Co., 219 Cal. App. 4th 692, 710 (Cal. App. 2013) (California insurance law 
could not prohibit charge back to truck drivers of insurance costs in light of federal law).   

 
18  Larry Pursley, Executive Vice President of the Washington Trucking 

Associations, Washington’s principal trade organization for trucking firms, who has 33 
years of experience in the trucking industry, opined that “ESD’s assessments imperil the 
structure of Washington’s trucking industry.”  AR1 at 75.  He explained that 
owner/operators provide a flexible supply of equipment in an industry with volatile 
demand.  To meet this demand with employees, carriers would need to maintain higher 
equipment and personnel levels than the market calls for normally.  Id.  The added 
costs—not just of the equipment and the personnel, but also of the associated expenses—
would necessarily be passed on to customers in the form of higher prices.  Joe Rajkovacz, 
formerly OOIDA’s Director of Regulatory Affairs, testified that ESD’s attempt to 
reclassify owner/operators will undoubtedly lead to diminished economic choices and 
reduced income for owner/operators.  AR1 at 81.  He also testified that owner/operators 
located outside Washington who lease equipment to carriers in Washington will enjoy a 
competitive edge in the marketplace.  Id.  ESD presented no evidence to contradict MP’s 
testimony that ESD’s conduct affected routes, prices, and services.   

 



Petition for Review - 14 

The most striking testimony was that of MP’s president, Steve 

Stivala, who explained that MP is not a trucking company and does not 

own trucking equipment capable of performing drayage.  AR1 at 83.  It 

offers drayage as an additional service to its customers and engages 

owner/operators to perform this work.  The attendant costs involved in 

treating owner/operators as employees would force MP to stop offering 

this service.  AR1 at 84.19 

The financial impact of ESD taxation alone on trucking carriers is 

far from de minimus.  For the time periods in question, ESD ultimately 

assessed nearly $54,000 against MP.  MP will also have this tax obligation 

well into the future if it uses the owner/operator business model, and 

without owner/operators, MP will exit the drayage business.   

Division I ignored the direct impact of ESD’s actions on carrier 

routes, prices, and services outside the employment setting.  Op. at 11.  It 

largely ignores the fact that the UETF is a multi-agency task force bent on 

eliminating independent contractor relationships.  Division I does not 

address Division III’s concession that there is advocacy “from some 

quarters” for applying ESD’s analysis of independent contractors 

elsewhere.  Swanson Hay, 1 Wn. App.2d at 193. 

                                                                                                 

 19  Division I obviously ignored this testimony when it asserted in its opinion at 
11 that MP offered no declarations stating “the unemployment tax would be a 
determination factor affecting its model.” 
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Second, even if ESD’s actions alone impel a carrier like MP to 

decline to use owner/operators, the FAAAA is implicated because 

government, not the market, has dictated MP’s business model.  Any such 

effort to supplant the owner/operator business model for trucking 

companies with a model of the government’s choosing is necessarily an 

effort by ESD to supplant market forces with State regulation, something 

the FAAAA was specifically designed to forestall.20  MP will stop using 

                                                                                                 
20  As the First Circuit noted in Schwann, whether to provide services through 

employees or through independent contractors is a significant business decision which 
“implicates the way in which a company chooses to allocate its resources and incentivize 
those persons providing the service.”  Schwann, 813 F.3d at 438.  The state’s interference 
with this decision in the trucking industry would pose “a serious potential impediment to 
the achievement of the FAAAA’s objectives because a court, rather than the market 
participant, would ultimately determine what services that company provides and how it 
chooses to provide them.”  Id.   

 
This interference would also have a logical effect on routes.  As Schwann 

explained, independent contractors assume “the risks and benefits of increased or 
decreased efficiencies achieved by the selected routes,” while employees would likely 
“have a different array of incentives that could render their selection of routes less 
efficient.”  Id. at 439.  Therefore, forcing a carrier to treat owner/operators as employees 
relates to routes, in addition to prices and services.   

 
Because FAAAA preemption is intended to prevent states from substituting their 

“own governmental commands for ‘competitive market forces’ in determining (to a 
significant degree) the services that motor carriers will provide,” Rowe, 552 U.S. at 372 
(quoting Morales, 504 U.S. at 378), any substantial impact by ESD on the owner/operator 
service model in the trucking industry is preempted.  As the district court in Healey 
explained, if a carrier wishes to fulfill on-demand requests for unscheduled deliveries 
with employee drivers, it necessarily must have on-call employees available.  “Retaining 
on-call employees forces [the carrier] to incur costs that translate into increased 
prices.  . . .  Conversely, if [the carrier] endeavors to maintain its current prices, then the 
practical effect of [the statute] is to force it to abandon a service now demanded by the 
competitive marketplace.”  Id. at 93.  These are precisely the concerns explained in 
System’s expert declarations.  See ARS3 at 88–89, 94–95, 132, 138–40, 142–43, 147.   
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owner/operators entirely.  Other trucking carriers may choose another 

approach affecting routes, prices, or services.21   

Review of the FAAAA preemption issue is merited.  RAP 

13.4(b)(4).   

(2) Owner/Operators Are Independent Contractors Under 
RCW 50.04.140(1) 

 
RCW 50.04.140(1) establishes a three-part test exempting 

principals from paying unemployment compensation taxes for 

independent contractors.  Disregarding this Court’s precedents on control, 

Division I erred in concluding that MP did not establish the three criteria.  

Op. at 5-9.  Review is merited.  RAP 13.4(b)(1).   

                                                                                                 
21  Carriers will be compelled to adopt some combination of: (a) reducing their 

capacity to respond to fluctuating demand for transportation services; (b) increasing their 
operating costs by adding new employees and equipment, which would sit idle during 
leaner times; or (c) raising prices to account for increased costs and/or taxes.  Generally, 
trucking companies will face added expenses under wage and hour laws, and for benefits 
for drivers as employees.  If trucking carriers cannot use owner/operators, they may need 
to purchase equipment.  Such equipment is not cheap and may often sit idle as cargo 
needs fluctuate.  These are real costs.  Carriers cannot circumvent the impact by 
restructuring, itself an FAAAA violation.  ESD argues that trucking carriers could 
restructure their businesses to treat owner/operators as employees in some contexts and 
independent contractors in others.  MP will simply stop using owner/operators, as noted 
supra.  AR1 at 84.  That impractical result still implicates FAAAA preemption.  ESD 
imposes a higher tax rate on businesses using a flexible personnel model, punishing 
businesses using a flexible personnel model with short-term employees to fill temporary 
surges in demand, by increasing their tax rate whenever their employees file for 
unemployment compensation.  See RCW 50.29.021(2), .025; WAC 192-320-005.  
Indeed, a trucking carrier would be at risk of an unemployment claim, and corresponding 
tax increase, any time an owner/operator’s income is reduced by 25% or more.  See 
RCW 50.20.050(2)(b)(v).  ESD incentivizes businesses that favor permanent employees 
and discourages businesses that seek to use a flexible workforce.   
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Division I’s decision conflicts not only with decisions of numerous 

other jurisdictions holding that trucking carriers are exempt from paying 

unemployment compensation taxes on owner/operators,22 but also the 

recent decision of the Oregon Court of Appeals in Ceva Freight, LLC v. 

Employment Dep’t, 379 P.3d 776 (Or. App. 2016), review denied, 388 

P.3d 570 (2016), that concluded carriers were exempt from paying 

unemployment compensation taxes for owner-operators.23   

(a) Control 

First, Division I erred in concluding that MP controlled 

owner/operators merely because they obeyed federal law, adhering to its 

erroneous contrary conclusion in Western Ports.  Op. at 7-9.  Compliance 

with federal law that expressly mandated the contents of an equipment 

lease between a carrier and an owner/operator, 49 C.F.R. Part 376, cannot 

form the basis for “control.”  Anticipating that states would attempt to do 

                                                                                                 
22  See, e.g., Hammond v. Dep’t of Employment, 480 P.2d 912 (Idaho 1971); A 

Nu Transfer, Inc. v. Dep’t of Labor & Employment Sec. Div. of Employment Security, 427 
So.2d 305 (Fla. App. 1983); Wisconsin Cheese Service, Inc. v. Dep’t of Industry, Labor 
& Human Relations, 340 N.W.2d 908 (Wisc. 1983); Hough Transit, Ltd. v. Harig, 373 
N.W.2d 327 (Minn. App. 1985). 

 
 23  See also, Delta Logistics, Inc. v. Employment Dep’t Tax Section, 401 P.3d 
779 (Or. 2017); Market Transport, Ltd. v. Employment Dep’t, 379 P.3d 608 (Or. App. 
2016); May Trucking Co. v. Employment Dep’t, 379 P.3d 602 (Or. App. 2016); Western 
Home Transport v. Idaho Dep’t of Labor, 318 P.3d 940 (Idaho 2014).  With the decisions 
of the Idaho and Oregon courts and Oregon Supreme Court on the implications of 
federally-mandated contract provisions for carrier control over owner-operators, this 
Court is confronted with an obvious case of a patchwork quilt of state regulations for 
trucking carriers post-federal deregulation.  This is exactly what FAAAA preemption was 
intended to prevent.   
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exactly what ESD has done here, the federal government also expressly 

provided in the same regulation that “[n]othing” in the “exclusive use” 

requirement “is intended to affect whether the lessor or driver provided by 

the lessor is an independent contractor or an employee of the authorized 

carrier lessee.”  49 C.F.R. § 376.12(c)(4).   

 With regard to specific mandates imposed in 49 C.F.R. Part 376 

for lease agreements, the federal government, not the carrier, imposes the 

lease requirements.  Thus, any “control” exercised is that of the federal 

government, not the carrier, and it is exercised over both parties.  Ensuring 

compliance with federal regulatory and safety requirements is not 

evidence of the right to control.  See, e.g., Reed v. Indus. Comm’n, 534 

P.2d 1090 (Ariz. App. 1975) (government regulations imposed on carriers 

and, in turn, applied to owner/operators do not indicate control).24    

                                                                                                 

 24  Sida of Hawaii, Inc. v. NLRB, 512 F.2d 354, 359 (9th Cir. 1975) (“fact that a 
putative employer incorporates into its regulations controls required by a government 
agency does not establish an employer-employee relationship.”); Pouliot v. Paul Arpin 
Van Lines, Inc., 292 F. Supp. 2d 374, 383 (D. Conn. 2003) (lease regulations have no 
impact on the type of relationship that exists between the parties to the lease); Tamez v. 
S.W. Motor Transp., Inc., 155 S.W.2d 564, 573 (Tex. Civ. App. 2004) (existence of lease 
does not have any impact on relationship between owner/operator and trucking firm); 
Hernandez v. Triple Ell Transp., Inc., 175 P.3d 199, 205 (Idaho 2007) (adherence to 
federal law” was not evidence of a carrier’s control over an owner/operator); Wilkinson v. 
Palmetto State Transp. Co., 676 S.E.2d 700, 705 (S.C. 2009), cert. denied, 130 S. Ct. 741 
(2009) (federal regulation “is not intended to affect” the independent contractor 
determination under state law).  Recognizing that state authorities were confused about 
the impact of federally-mandated requirements on state law control issues, before the full 
federal deregulation of trucking, the Interstate Commerce Commission promulgated the 
predecessor to 49 C.F.R. § 376.12, and issued an explanation for that regulation, 
emphasizing that “exclusive possession, control, and use” of an owner/operators’ 
equipment was to have no impact on state law determinations of control over 
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In Western Ports, Division I determined that ESD could properly 

consider such federally-mandated controls in applying the statutory test 

for exemption.  Western Ports is wrong in light of the specific language of 

49 C.F.R. § 376.12, and the ICC’s intent for it.  It is contrary to extensive 

authority that makes it clear that when the government controls the 

contract provisions, it is the government, not the contracting parties, 

exercising control.  Western Ports also missed the point recognized by the 

Remington court that the FAAAA itself preempts its analysis.  2016 WL 

4975194 at *5.  Division I’s reliance on Western Ports was error.  On this 

critical issue, review is merited.  RAP 13.4(b)(4).   

Division I compounded its error by finding control by MP over 

owner/operators without addressing the means of providing the service, as 

required by this Court in Seattle Aerie No. 1 of Fraternal Order of Eagles 

v. Commissioner of Unemployment Comp. and Placement, 23 Wn.2d 167, 

160 P.2d 614 (1945).  See also, Jerome v. State, Emp’t Sec. Dep’t, 69 Wn. 

App. 810, 816, 850 P.3d 1345 (1993) (RCW 50.04.140(1)(a) requires 

proof of control over the “methods and details of doing the work.”).25  In 

                                                                                                                         
owner/operators.  1992 WL 17965.  That agency reinforced that position in a subsequent 
1994 declaratory order.  1994 WL 70557.   
 

25  The common law meaning of “control” is well-established in cases like 
Kamla v. Space Needle Corp., 147 Wn.2d 114, 119, 52 P.3d 472 (2002) where our 
Supreme Court noted that the retention of the right to inspect and supervise to insure the 
proper completion of the contract does not preclude the independent contractor 
relationship, id. at 120–21, and a principal may retain the contractual right to order the 
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fact, MP merely dispatched owner/operators to perform drayage services, 

and nothing more.  When at the Port of Seattle, owner/operators are 

subject to terminal rules.   

The Commissioner’s Review Office (“CRO”) parsed the contract 

and determined that the specification of certain terms constituted 

“control,” thereby concluding that these services cannot be performed by 

independent contractors.  See Appendix.26  Ultimately, if this Court’s 

precedents on the control element are properly applied, nothing in the MP 

contracts evidenced control over the “methods and details” of how 

owner/operators perform trucking services.   

The aspects of “control” Division I believed significant as to MP 

largely involved the outcome of the independent contract.  Op. at 9.  

According to ESD, any contract provision imposing any obligation 

whatsoever is control.  Obviously, that is incorrect.  For example, it is only 

sensible that any accident involving an owner/operator must be reported to 

                                                                                                                         
work stopped or to control the order of the work or the right to inspect the progress of the 
work without creating an employment relationship.   

 
26  ESD has engaged in an abrupt turnaround in its own application of RCW 

50.04.140 to owner/operators in the trucking industry.  Formerly, it applied the principles 
of Seattle Aerie No. 1 and Jerome to conclude that trucking carriers were not subject to 
taxation for owner/operators.  In Penick, 82 Wn. App. at 30, a Division II case, ESD itself 
distinguished between contract employee drivers and independent owner/operators.  This 
was generally consistent with Washington law on owner/operators in other settings.  E.g., 
Mitchell Bros., 113 Wn. App. at 700 (Division II concludes trucking carriers not 
obligated to pay industrial insurance premiums for owner/operators).   
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MP when the owner/operator is required by federal law to be operating 

with MP’s federal authority and under its insurance policy.27  For an 

owner/operator to keep its equipment in good working order is similarly 

necessary to fulfill the contract, protect public safety, and diminish any 

liability risk to MP.  The right to terminate the contract if the 

owner/operator harms MP or violates a customer’s policies, for example, 

is inherent in the right of any business to terminate the contract in case of 

a material breach.  See Colorado Structures, Inc. v. Ins. Co. of the W., 161 

Wn.2d 577, 588-89, 167 P.3d 1125 (2007).  These types of requirements 

are legitimate – to ensure that contractual responsibilities are fulfilled. 

MP did not exercise control over its owner/operators under RCW 

50.04.140, just as the Oregon Supreme Court concluded in Ceva Freight, 

379 P.3d at 776.28  Review is merited on this issue under RAP 13.4(b)(1).  

 (b) Services Performed Outside MP’s Place of Business 

It is undisputed that MP is not a trucking company.  AR1 at 83.  It 

is a container freight station for international import and export cargo.  It 

                                                                                                 
27  The genesis of the concept of “statutory employment” discussed supra in 

n.24 largely had to do with carriers’ vicarious liability in tort for accidents involving 
owner/operators operating under the federal authority.   

 
28  The CRO also overlooked un-contradicted testimony that MP exercised no 

direction and control over the operators of the leased equipment and has no control over 
the selection, supervision, and discharge of the owner/operators’ employees except as 
required to ensure compliance with the federal regulations.  AR1 at 84.  Because the 
contracts gave MP no control over the “methods and details” of how owner/operators 
drive the leased equipment, the first element of the exception test is met, and 
owner/operators therefore qualify as independent contractors under RCW 50.04.140(1).   
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engages owner/operators to perform drayage services for its customers.  

Id.  MP does not own trucking equipment capable of performing this 

service.  AR1 at 83-84.  Owner/operators thus perform their services 

outside of MP’s usual course of business, satisfying the second element.   

(c) Existence of an Independent Business 

Division I did not address whether MP established the third 

requirement of RCW 50.04.140(1) pertaining to the existence of a 

business separate and apart from that of MP.  Op. at 9.  

The worker’s investment in the business and provision of the 

necessary equipment, the provision of insurance, and the impact on the 

worker’s business if the relationship is terminated, are key indicia of an 

independently established business.  Jerome, 69 Wn. App. at 815.   

Here, the owner/operators are engaged in an established trade 

within the trucking industry.  AR1 at 74.  They conduct independently 

established businesses because they own their own trucks and trailers and 

have the ultimate responsibility for their operation.  Id.29  The purchase of 

a truck or trailer represents a significant investment where the truck can 

cost more than $150,000 and the trailer can cost up to $45,000.  Moreover, 

owner/operators, not MP, are responsible for all operating costs such as 

                                                                                                 
29  Indeed, owner/operators may elect coverage under both Title 50 and 51 for 

themselves, RCW 50.24.160; RCW 51.12.110, and must pay premiums and taxes for 
drivers they employ.   
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personnel, maintenance, insurance, permits, base plates, licenses, taxes, 

fuel, oil, and tires.  AR1 at 165–66.  Finally, because the owner/operators 

own their equipment, the centerpiece of any trucking business, their 

businesses will survive the termination of the contractual relationships.  

Simply put, they can always lease that equipment to another trucking 

carrier or secure their own FMCSA authority.30 

Merely because owner/operators do not operate under their own 

FMCSA permit makes no difference.31  This fact is unremarkable, given 

that federal law requires owner/operators to operate under a trucking 

carrier’s FMCSA permit.  See 49 C.F.R. § 376.11(c).  Simply put, 

owner/operators are not owner/operators if they operate under their own 

federal authority.     

It is undisputed that owner/operators are an established business 

model in the trucking industry.  Indeed, owner/operators have a national 

trade association, OOIDA, with over 158,000 members who collectively 

                                                                                                 

 30  This element can also be established based on the very instructions that ESD 
gives to its auditors.  See AR3 at 759.  Those instructions provide that owner/operators 
are independently established if they have ultimate responsibility for the operation of the 
trucks, maintain a separate set of books or records, and are responsible for the majority of 
cost items.  Id.  It is undisputed that the owner/operators had ultimate responsibility for 
the operation of their trucks and were responsible for all costs, including those 
specifically itemized in ESD’s instructions.  AR1 at 83-84, 165-66. 
 
 31  Under 49 C.F.R. § 376.12(c)(4), “nothing” in the exclusive-use requirement 
“is intended to affect whether the [owner/operator] is an independent contractor or an 
employee of the [carrier].”  It would violate this provision to hold that the exclusive-use 
requirement prohibits MP from meeting the independent contractor exception. 
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own and/or operate more than 200,000 heavy-duty trucks.  AR1 at 78.32  

OOIDA advocates for the interests of these small businesses, which 

provide truck drivers greater income opportunities than they would have 

as employees.  Id. at 80–81. 

Review is merited on the application of RCW 50.04.140 here.  

RAP 13.4(b)(1).   

(3) ESD’s Improper Audits and Assessments Should Have 
 Been Dismissed Because ESD’s Conduct Was Arbitrary or 
 Capricious and Violated the Carriers’ Due Process Rights 
 
Division I gave scant attention to ESD’s egregious misuse of its 

auditing/taxing authority.  Op. at 12-16.  ESD admittedly targeted the 

trucking industry and deliberately issued an assessment against MP that it 

knew was inflated and in excess of its statutory authority to give it 

leverage in litigation.   

ESD’s failure to conduct audits justly and fairly is, at a minimum, 

arbitrary or capricious conduct, and a violation of MP’s right to due 

process of law.  In re Jullin, 23 Wn.2d 1, 15-16, 158 P.2d 319 (1945) 

(“[ESD] commissioner must administer the act justly and fairly, for the 

benefit of all concerned, in accordance with law, and unless his powers are 

so exercised his acts are of no effect.”).  ESD must use its considerable 

                                                                                                 

 32  See also, www.ooida.com/WhoWeAre/ (last visited Jan. 19, 2017). 
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taxing and audit power in good faith.33  Actions of an agency in excess of 

its statutory authority are void.  See Arbogast v. Town of Westport, 18 Wn. 

App. 4, 7-8, 567 P.2d 244 (1977), review denied, 89 Wn.2d 1017 (1978).  

This Court recently held that ESD’s adjudicative process must provide MP 

a remedy for ESD’s improper means or motive in imposing the 

assessment.  Wash. Trucking Ass’ns v. Emp’t Sec. Dep’t, 188 Wn.2d 198, 

224-25, 393 P.3d 761 (2017), cert. denied, 2017 WL 3324734 (2017).   

ESD’s audits that violated MP’s substantive and procedural due 

process rights should have been voided where they were conducted for 

improper motives, contrary to ESD’s own standards, and were nothing but 

a sham – MP presented extensive unrebutted expert testimony to this 

effect by former State Auditor Brian Sonntag, who concluded these were 

not audits at all, and auditing expert Steven Bishop.  AR2 at 277–300.   

Review is merited.  RAP 13.4(b)(1), (4).   

F. CONCLUSION 

 For the reasons enumerated herein, this Court should grant review.  

RAP 13.4(b).  This Court should reverse the trial court’s orders and 

                                                                                                 
33  Gange Lumber Co. v. Henneford, 185 Wash. 180, 192, 53 P.2d 743, 748 

(1936) (authority of tax commission cannot be exercised arbitrarily or oppressively); 
Dep’t of Revenue v. March, 25 Wn. App. 314, 319, 610 P.2d 916 (1979) (same); United 
States v. LaSalle Nat’l Bank, 437 U.S. 298, 313-14, 98 S. Ct. 2357, 57 L. Ed. 2d 221 
(1978) (IRS must use its summons authority in good faith).   

 



remand the case to ESD to dismiss the assessments against MP. Costs on 

appeal should be awarded to MP. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 

IN AND FOR THE COUNTY OF KING 
 

 
MACMILLAN-PIPER INC., 
 
                                                  Petitioner, 
 
v. 
 
STATE OF WASHINGTON, 
EMPLOYMENT SECURITY 
DEPARTMENT 
 
                                               Respondent. 
 

 
No. 15-2-23444-7 SEA 
 
ORDER ON REVIEW OF  
AGENCY ACTION 
 
 
 

 

This matter came on regularly for hearing on May 27, 2016 before the above-

entitled court pursuant to the Washington Administrative Procedure Act; the 

Commissioner of the Employment Security Department was represented by ROBERT W. 

FERGUSON, Attorney General, and ERIC D. PETERSON, Senior Assistant Attorney 

General; attorneys PHILIP TALMADGE and AARON RIENSCHE appeared on behalf of 

petitioner MACMILLAN-PIPER, INC.  The court has considered all of the pleadings filed 

in support of, and in opposition to, the petition, the agency record as well as the arguments 

of counsel. 

Under the Employment Security Act, all Washington employers are required to  



 

 

King County Superior Court 
516 3rd Avenue, Room C203 
Seattle, Washington 98104 

(206) 477-1647 
 

 ORDER - 2 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

 

 

 

contribute to the unemployment compensation fund for the benefit of their employees. 

These contributions are set aside as a financial reserve for the benefit of workers who 

become unemployed through no fault of their own. RCW 50.01.010. Persons who perform 

services for wages or are under contract calling for the performance of personal services 

are “employees” for purposes of the Act. RCW 50.04.100. If the employer can prove that 

the workers are independent contractors, they are exempt from the contribution 

requirement.  RCW 50.04.140.  

MacMillan-Piper, Inc. (MP) is a motor carrier that transports its customers’ cargo 

from one mode of conveyance to another such as from a rail car to a steamship container. 

MP does not own any trucks. Instead it contracts with truck owner/operators to perform 

“drayage” services to move the cargo. MP has traditionally considered these 

owner/operators as independent contractors rather than employees. The Employment 

Security Department (ESD) conducted an audit of MP for 2009, 2010 and the first 3 

quarters of 2011. As a result of the audit, 71 individuals hired by MP were re-classified as 

employees and their wages were subject unemployment taxes. MP was issued 

contributions, penalties and interest totaling $130,440. MP appealed the assessment. The 

hearing examiner (OAH) upheld the ESD’s 

findings that the operators were in “employment” of MP and that their personal services 

were not exempt from coverage. The OAH also found that only 30% of the monies paid to 

the owner-operators constituted wages. MP petitioned the Commissioner for review of the 

OAH’s rulings.  The Commissioner found that the services of the owner/operators 
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constituted “employment” under the Act and that MP failed to prove that they were 

independent contractors. The current appeal ensued. 

Standard of Review 

 Judicial review of the administrative decision of the Commissioner of the 

Employment Security Department is governed by the Washington Administrative 

Procedures Act (APA). RCW 34.05.510. The burden of proving that the agency action is 

invalid is on MacMillan-Piper. The court shall grant relief only if it determines that MP 

has been substantially prejudiced by the agency action because: 

1. The order, statute or rule upon which the order is based is unconstitutional on its 

face or as applied; or 

2. The order is outside the statutory authority of the agency; or 

3. The agency has engaged in unlawful procedure or decision-making process or 

failed to follow a prescribed procedure; or 

4. The agency has erroneously interpreted or applied the law; or 

5. The order is not supported by substantial evidence; or 

6. The order is arbitrary or capricious. 

In evaluating disputed issues of fact, the court is limited to review of the agency  

record. RCW 34.05.558. The agency’s factual findings must be upheld if supported by 

substantial evidence. The evidence must be viewed in the light most favorable to the party 

that prevailed at the administrative hearing.  

 Petitioners seek a judicial determination that the assessment is void under four 

theories: 
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1. ESD’s audits were done in bad faith resulting in a determination that is arbitrary  

and capricious. 

2. The actions of the ESD were pre-empted by the FAAA, the Federal Aviation 

 Administration Authorization Act of 1994. 

3. The ESD failed to prove that owner/operators rendered personal services to 

MP so they did not meet the definition of employment. RCW 50.04.100. 

4. Even if ESD met its burden of “employment,” the owner/operators are exempt  

under RCW 50.04.140. 

Void Assessment 

 Petitioners argue that the ESD inflated the assessments owed by including 

equipment rentals which are not subject to taxation. Only wages for personal services are 

subject to taxation. RCW 50.04.320. By including the equipment rentals in the 

assessment, petitioners argue that the ESD acted arbitrarily, capriciously and in bad faith 

resulting in an assessment that is void. 

 Agency action is arbitrary and capricious if it is willful and unreasoning and taken 

without regard to the attending facts or circumstances. Rios v. Dep’t of Labor & Indus., 

145 Wn.2d. 483 (2002). The IRS 1099 forms that MP issued to the owner/operators did 

not distinguish between payments for equipment rental and payments for wages. 

Instructions for 1099 forms instruct employers that “rents” are to be reported in Box 1 and 

“non-employee compensation” in Box 7. MP reported both wages and equipment rentals 

in Box 7. MP did not keep track of wage information since it did not consider itself to be 

the employer of the owner/operators. ESD took the position that MP owed taxes on 100% 
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of the wages reported in Box 7 of the 1099 form because it failed to differentiate wages 

from rents. MP took the position that it should not be assessed any contributions for 

wages.  

When an employer fails to supply the necessary payroll or wage information, the 

commissioner may arbitrarily make a report based on information available and this report 

shall be deemed to be prima facie correct. RCW 50.12.080.  MP successfully rebutted this 

presumption with the testimony of its expert, Steven Bishop, and the OAH reduced the 

assessment for wages to 30% of the total remuneration reported. The OAH also waived 

any penalties for late payment finding the failure to timely pay was not the employer’s 

fault.   

 MP argues that ESD knew that the assessment was incorrect because it failed to 

account for payments for any equipment rental and it should have made the effort to 

determine an accurate bifurcation amount.  However, the burden is on the employer to 

maintain records of wages paid, not ESD. RCW 50.12.070. MP has failed to establish that 

ESD’s actions were arbitrary and capricious.  

  

Pre-Emption Under the FAAA 

 Petitioners argue that the action of the Washington Employment Security 

Department (ESD) in classifying some of its owner/operators as employees rather than 

independent operators resulting in an assessment of $53,833 in unpaid unemployment 

taxes is pre-empted by the FAAA.  The FAAA preemption provision provides that states 

may not enact laws or regulations having the force and effect of law related to a price, 
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route or service of any motor carrier with respect to the transportation of property. 49 

U.S.C. ¶14501(c)(1). They argue that converting owner/operators into employees under 

the ESD Act will result in the elimination the use of owner/operators in the trucking 

industry due to the increased cost. This will result in effectively re-structuring the industry 

and will have a substantial impact on prices, routes and services. Petitioner acknowledges 

that state regulation of employer and employee relationships with regard to minimum 

wages and rest breaks are not pre-empted under the  FAAAA. Dilts v. Penske Logistics, 

LLC, 769 F.3d. 637 (9th Cir. 2014); Filo Foods, LLC. v City of SeaTac, 183 Wn.2d 807 

(2015). But Petitioner claims that case law draws a distinction when it comes to employers 

and owner/operators. In these types of cases, Petitioner argues, courts have consistently 

held that such interference is preempted. State regulations having the purpose of 

enhancing safety are not considered economic regulations that would be subject to 

preemption. But the cases1 cited by Petitioner involve the analysis of Massachusetts 

Independent Contractor statute which involves a three-part test to determine if a worker is 

an employee or independent contractor. If the person is considered an employee, the 

Massachusetts statute requires that the employer provide certain benefits to the employee 

such as days off, parental leave and work-breaks. There is no such requirement under the 

ESD statute.  

The portions of the Concession Agreements preempted in American Trucking 

Ass’ns v. City of Los Angeles, 2009 WL 1160212, were determined to have been enacted 

                                                 
1 Schwann v. FedEx Ground Package Sus., 2016 WL 697121; Massachusetts Delivery Ass’n v. Healey, 117 F.Supp.3d 

86 (2015).  
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to increase efficiency and regulate the drayage market and were not related to motor 

vehicle safety as claimed by the Port. Similarly, the Michigan regulation mandating that 

vehicles may only be operated only by employees of a trucking carrier was found to have 

been enacted to make it easier for drivers to be organized by labor unions and was not a 

safety related provision. In re Federal Preemption of Provisions of the Motor Carrier Act,  

566 N.W.2d 299 (1997). Therefore, it was preempted by the FAAA. They noted that 

nothing in the Motor Carrier Act was intended to change the application of state tax laws 

applicable to motor carriers. 566 N.W.2d. at 302. The court in Schwann also noted that 

motor carriers are not exempt from state taxes or other state laws that are more or less 

uniform and therefore pose no patchwork problem. 813 F.3d at 440. 

The Maine law that was preempted in Rowe  v. New Hampshire Motor Transport 

Assn., 128 S.Ct 989 (2008), forbid licensed tobacco retailers from using a delivery service 

unless the service provided a specific recipient-verification process. This statute 

specifically focused on trucking and motor carriers and thereby created a direct 

connection with motor-carrier services. The Employment Security Act requires all 

employers, not just motor carriers, to contribute to the unemployment compensation fund 

for their employees. It is not directed at motor carriers or the trucking industry. There is 

no mention of state unemployment law in the federal motor carrier statutes and 

regulations. Western Ports Transportation v. Employment Security Dept.,  110 Wn.App. 

440, 457 (2002). 

The fact that a law will likely increase a motor carrier’s operating costs does not 

make the law related to prices, routes or services. State tax laws that are uniformly applied  
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to all employers are not preempted by the FAAA. 

Employment under RCW 50.04.100 

 All Washington employers are required to contribute to the unemployment 

compensation fund for their benefit of their employees. RCW 50.01.010. Employment is 

defined as (1) personal service of whatever nature, unlimited by the common law 

definition of master and servant (2) in exchange for wages. RCW 50.04.100.  The 

Employment Security Act is to be liberally construed to find the existence of an 

employment relationship since this furthers the goal of the Act to reduce the negative 

effects and suffering caused by involuntary unemployment. RCW 50.01.010. 

 Petitioners argue that ESD has not properly assessed the ESA to the 

owner/operators because they do not render personal services to the carriers. The test for 

employment is whether the worker performs services clearly for the benefit of the 

employer. There needs to be a connection between the personal services performed and 

the benefit received by the employer. The Commissioner found that the owner-operators 

performed truck-driving services to support MP’s drayage business which is a key 

component of MP’s import-export business. As such, the owner operators’ personal 

services clearly benefitted MP’s business operations.  There is substantial evidence in the 

record to support this finding.  

Independent Contractor Exemption 

Employers are exempt from contribution to the unemployment compensation fund if 

the worker is determined to be an independent contractor rather than an employee. To be 

considered an independent contractor, all of the following three factors are required: 
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1. The worker is free from control and direction in performance of the work under 

contract and in fact; and  

2. The service is either outside the usual course of business for which such service is 

performed or the service is performed outside of the employer’s usual place of 

business; and  

3. The worker is engaged in an independently established trade or business of the 

same nature as the contract of service. 

Once ESD establishes the existence of an employment relationship, the burden shifts to 

the employer to establish that the independent contractor exemption applies. The 

individual must be found to free from employer direction and control both under his or her 

contract and in fact. RCW 50.04.140(1)(a). The issue is not whether the employer in fact 

exercises control over the work but whether the employer has the right to do so. The 

Commissioner found MP failed to prove that the owner/operators were free from direction 

and control in the performance of their work. The fact that some of the controls imposed 

by MP are federally mandated does not exclude them from the analysis. W.Ports, 110 

Wn.App. at 453-54. Employment includes personal service in interstate commerce. RCW 

50.04.100.  

In this case, MP entered into standard equipment lease agreements with the owner-

operators. The owner-operators had some autonomy: they could drive themselves or hire 

drivers; they could set their own work hours; they could determine what route to drive and 

what order to do pick-ups and deliveries; they were responsible for all costs associated 

with the leased equipment such as repairs, maintenance, licenses, taxes and insurance. On 
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the other hand, MP exerted control over the leased equipment during the period of the 

lease. MP required that MP’s logo, motor carrier number and USDOT ID number be 

displayed on the equipment and it had to be removed when the lease terminated. MP 

exercised control over the owner-operators as well. They could not haul for any other 

carrier without MP’s consent; they were required to immediately report any traffic 

citations or accidents; they were required to install two-way radios or phones to maintain 

contact with MP dispatch; they were required to report to duty by 7:30 am daily with 

adequate fuel and provide two weeks’ notice if they would not be available for two or 

more days of work; they were required to submit records to MP of hours of driving, 

vehicle tonnage, proofs of delivery, daily log sheets, scale tickets, fuel receipts and 

monthly maintenance records. The Commissioner found that these requirements imposed 

by MP directed not only the end result of the work but the actual performance of the work 

and agreed with the OAH that the owner-operators were not free from MP’s direction and 

control.  There is substantial evidence in the record to support this finding. 

 For the reasons stated above, the Commissioner’s Order is affirmed.  

 

Dated this ____ day of July, 2016.  

         

   ____________e-filed______________ 

 The Honorable Mariane C. Spearman 
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RCW 34.05.570(3): 
 
Review of agency orders in adjudicative proceedings.  The court should 
grant relief from any agency order in an adjudicative proceeding only if it 
determines that: 
 
(a)  The order, or the statute or rule on which the order is based, is in 
violation of constitutional provisions on its face or as applied;  
 
(b)  The order is outside the statutory authority or jurisdiction of the 
agency conferred by any provision of law;  
 
(c)  The agency has engaged in unlawful procedure or decision-making 
process, or has failed to follow a prescribed procedure;  
 
(d)  The agency has erroneously interpreted or applied the law;  
 
(e)  The order is not supported by evidence that is substantial when viewed 
in light of the whole record before the court, which includes the agency 
record for judicial review, supplemented by any additional evidence 
received by the court under this chapter;  
 
(f)  The agency has not decided all issues requiring resolution by the 
agency;  
 
(g)  A motion for disqualification under RCW 34.05.425 or 34.12.050 was 
made and was improperly denied or, if no motion was made, facts are 
shown to support the grant of such a motion that were not known and were 
not reasonably discoverable by the challenging party at the appropriate 
time for making such a motion;  
 
(h)  The order is inconsistent with a rule of the agency unless the agency 
explains the inconsistency by stating facts and reasons to demonstrate a 
rational basis for inconsistency; or 
 
(i)  The order is arbitrary or capricious. 
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49 U.S.C. § 14102: 
 
(a) GENERAL AUTHORITY OF SECRETARY.—The Secretary may require a 
motor carrier providing transportation subject to jurisdiction under 
subchapter I of chapter 135 that uses motor vehicles not owned by it to 
transport property under an arrangement with another party to— 
(1) make the arrangement in writing signed by the parties specifying its 
duration and the compensation to be paid by the motor carrier; 
(2) carry a copy of the arrangement in each motor vehicle to which it 
applies during the period the arrangement is in effect; 
(3) inspect the motor vehicles and obtain liability and cargo insurance on 
them; and 
(4) have control of and be responsible for operating those motor vehicles 
in compliance with requirements prescribed by the Secretary on safety of 
operations and equipment, and with other applicable law as if the motor 
vehicles were owned by the motor carrier. 
 
 
49 U.S.C. § 14501: 
 
(c) MOTOR CARRIERS OF PROPERTY.— 
 
(1) GENERAL RULE.— 
Except as provided in paragraphs (2) and (3), a State, political subdivision 
of a State, or political authority of 2 or more States may not enact or 
enforce a law, regulation, or other provision having the force and effect of 
law related to a price, route, or service of any motor carrier (other than a 
carrier affiliated with a direct air carrier covered by section 41713(b)(4)) 
or any motor private carrier, broker, or freight forwarder with respect to 
the transportation of property. 

 
 
49 C.F.R. § 376.11: 
 
Other than through the interchange of equipment as set forth in § 376.31, 
and under the exemptions set forth in subpart C of these regulations, the 
authorized carrier may perform authorized transportation in equipment it 
does not own only under the following conditions: 

(a) Lease. There shall be a written lease granting the use of the equipment 
and meeting the requirements contained in § 376.12. 
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(b) Receipts for equipment. Receipts, specifically identifying the 
equipment to be leased and stating the date and time of day possession is 
transferred, shall be given as follows: 

(1) When possession of the equipment is taken by the authorized carrier, it 
shall give the owner of the equipment a receipt. The receipt identified in 
this section may be transmitted by mail, telegraph, or other similar means 
of communication. 

(2) When possession of the equipment by the authorized carrier ends, a 
receipt shall be given in accordance with the terms of the lease agreement 
if the lease agreement requires a receipt. 

(3) Authorized representatives of the carrier and the owner may take 
possession of leased equipment and give and receive the receipts required 
under this subsection. 

(c) Identification of equipment. The authorized carrier acquiring the use 
of equipment under this section shall identify the equipment as being in its 
service as follows: 

(1) During the period of the lease, the carrier shall identify the equipment 
in accordance with the FMCSA's requirements in 49 CFR part 390 of this 
chapter (Identification of Vehicles). 

(2) Unless a copy of the lease is carried on the equipment, the authorized 
carrier shall keep a statement with the equipment during the period of the 
lease certifying that the equipment is being operated by it. The statement 
shall also specify the name of the owner, the date and length of the lease, 
any restrictions in the lease relative to the commodities to be transported, 
and the address at which the original lease is kept by the authorized 
carrier. This statement shall be prepared by the authorized carrier or its 
authorized representative. 

(d) Records of equipment. The authorized carrier using equipment leased 
under this section shall keep records of the equipment as follows: 

(1) The authorized carrier shall prepare and keep documents covering each 
trip for which the equipment is used in its service. These documents shall 
contain the name and address of the owner of the equipment, the point of 
origin, the time and date of departure, and the point of final destination. 
Also, the authorized carrier shall carry papers with the leased equipment 
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during its operation containing this information and identifying the lading 
and clearly indicating that the transportation is under its responsibility. 
These papers shall be preserved by the authorized carrier as part of its 
transportation records. Leases which contain the information required by 
the provisions in this paragraph may be used and retained instead of such 
documents or papers. As to lease agreements negotiated under a master 
lease, this provision is complied with by having a copy of a master lease in 
the unit of equipment in question and where the balance of documentation 
called for by this paragraph is included in the freight documents prepared 
for the specific movement. 

(2) [Reserved] 

 
 
49 C.F.R. § 376.12: 
 
Except as provided in the exemptions set forth in subpart C of this part, 
the written lease required under § 376.11(a) shall contain the following 
provisions. The required lease provisions shall be adhered to and 
performed by the authorized carrier. 

(a) Parties. The lease shall be made between the authorized carrier and the 
owner of the equipment. The lease shall be signed by these parties or by 
their authorized representatives. 

(b) Duration to be specific. The lease shall specify the time and date or 
the circumstances on which the lease begins and ends. These times or 
circumstances shall coincide with the times for the giving of receipts 
required by § 376.11(b). 

(c) Exclusive possession and responsibilities. 

(1) The lease shall provide that the authorized carrier lessee shall have 
exclusive possession, control, and use of the equipment for the duration of 
the lease. The lease shall further provide that the authorized carrier lessee 
shall assume complete responsibility for the operation of the equipment 
for the duration of the lease. 

(2) Provision may be made in the lease for considering the authorized 
carrier lessee as the owner of the equipment for the purpose of subleasing 
it under these regulations to other authorized carriers during the lease. 
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(3) When an authorized carrier of household goods leases equipment for 
the transportation of household goods, as defined by the Secretary, the 
parties may provide in the lease that the provisions required by paragraph 
(c)(1) of this section apply only during the time the equipment is operated 
by or for the authorized carrier lessee. 

(4) Nothing in the provisions required by paragraph (c)(1) of this section is 
intended to affect whether the lessor or driver provided by the lessor is an 
independent contractor or an employee of the authorized carrier lessee. An 
independent contractor relationship may exist when a carrier lessee 
complies with 49 U.S.C. 14102 and attendant administrative requirements. 

(d) Compensation to be specified. The amount to be paid by the 
authorized carrier for equipment and driver's services shall be clearly 
stated on the face of the lease or in an addendum which is attached to the 
lease. Such lease or addendum shall be delivered to the lessor prior to the 
commencement of any trip in the service of the authorized carrier. An 
authorized representative of the lessor may accept these documents. The 
amount to be paid may be expressed as a percentage of gross revenue, a 
flat rate per mile, a variable rate depending on the direction traveled or the 
type of commodity transported, or by any other method of compensation 
mutually agreed upon by the parties to the lease. The compensation stated 
on the lease or in the attached addendum may apply to equipment and 
driver's services either separately or as a combined amount. 

(e) Items specified in lease. The lease shall clearly specify which party is 
responsible for removing identification devices from the equipment upon 
the termination of the lease and when and how these devices, other than 
those painted directly on the equipment, will be returned to the carrier. 
The lease shall clearly specify the manner in which a receipt will be given 
to the authorized carrier by the equipment owner when the latter retakes 
possession of the equipment upon termination of the lease agreement, if a 
receipt is required at all by the lease. The lease shall clearly specify the 
responsibility of each party with respect to the cost of fuel, fuel taxes, 
empty mileage, permits of all types, tolls, ferries, detention and accessorial 
services, base plates and licenses, and any unused portions of such items. 
The lease shall clearly specify who is responsible for loading and 
unloading the property onto and from the motor vehicle, and the 
compensation, if any, to be paid for this service. Except when the violation 
results from the acts or omissions of the lessor, the authorized carrier 
lessee shall assume the risks and costs of fines for overweight and oversize 
trailers when the trailers are pre-loaded, sealed, or the load is 
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containerized, or when the trailer or lading is otherwise outside of the 
lessor's control, and for improperly permitted overdimension and 
overweight loads and shall reimburse the lessor for any fines paid by the 
lessor. If the authorized carrier is authorized to receive a refund or a credit 
for base plates purchased by the lessor from, and issued in the name of, the 
authorized carrier, or if the base plates are authorized to be sold by the 
authorized carrier to another lessor the authorized carrier shall refund to 
the initial lessor on whose behalf the base plate was first obtained a 
prorated share of the amount received. 

(f) Payment period. The lease shall specify that payment to the lessor shall 
be made within 15 days after submission of the necessary delivery 
documents and other paperwork concerning a trip in the service of the 
authorized carrier. The paperwork required before the lessor can receive 
payment is limited to log books required by the Department of 
Transportation and those documents necessary for the authorized carrier to 
secure payment from the shipper. In addition, the lease may provide that, 
upon termination of the lease agreement, as a condition precedent to 
payment, the lessor shall remove all identification devices of the 
authorized carrier and, except in the case of identification painted directly 
on equipment, return them to the carrier. If the identification device has 
been lost or stolen, a letter certifying its removal will satisfy this 
requirement. Until this requirement is complied with, the carrier may 
withhold final payment. The authorized carrier may require the submission 
of additional documents by the lessor but not as a prerequisite to payment. 
Payment to the lessor shall not be made contingent upon submission of a 
bill of lading to which no exceptions have been taken. The authorized 
carrier shall not set time limits for the submission by the lessor of required 
delivery documents and other paperwork. 

(g) Copies of freight bill or other form of freight documentation. When a 
lessor's revenue is based on a percentage of the gross revenue for a 
shipment, the lease must specify that the authorized carrier will give the 
lessor, before or at the time of settlement, a copy of the rated freight bill or 
a computer-generated document containing the same information, or, in 
the case of contract carriers, any other form of documentation actually 
used for a shipment containing the same information that would appear on 
a rated freight bill. When a computer-generated document is provided, the 
lease will permit lessor to view, during normal business hours, a copy of 
any actual document underlying the computer-generated document. 
Regardless of the method of compensation, the lease must permit lessor to 
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examine copies of the carrier's tariff or, in the case of contract carriers, 
other documents from which rates and charges are computed, provided 
that where rates and charges are computed from a contract of a contract 
carrier, only those portions of the contract containing the same 
information that would appear on a rated freight bill need be disclosed. 
The authorized carrier may delete the names of shippers and consignees 
shown on the freight bill or other form of documentation. 

(h) Charge-back items. The lease shall clearly specify all items that may 
be initially paid for by the authorized carrier, but ultimately deducted from 
the lessor's compensation at the time of payment or settlement, together 
with a recitation as to how the amount of each item is to be computed. The 
lessor shall be afforded copies of those documents which are necessary to 
determine the validity of the charge. 

(i) Products, equipment, or services from authorized carrier. The lease 
shall specify that the lessor is not required to purchase or rent any 
products, equipment, or services from the authorized carrier as a condition 
of entering into the lease arrangement. The lease shall specify the terms of 
any agreement in which the lessor is a party to an equipment purchase or 
rental contract which gives the authorized carrier the right to make 
deductions from the lessor's compensation for purchase or rental 
payments. 

(j) Insurance. 

(1) The lease shall clearly specify the legal obligation of the authorized 
carrier to maintain insurance coverage for the protection of the public 
pursuant to FMCSA regulations under 49 U.S.C. 13906. The lease shall 
further specify who is responsible for providing any other insurance 
coverage for the operation of the leased equipment, such as bobtail 
insurance. If the authorized carrier will make a charge back to the lessor 
for any of this insurance, the lease shall specify the amount which will be 
charged-back to the lessor. 

(2) If the lessor purchases any insurance coverage for the operation of the 
leased equipment from or through the authorized carrier, the lease shall 
specify that the authorized carrier will provide the lessor with a copy of 
each policy upon the request of the lessor. Also, where the lessor 
purchases such insurance in this manner, the lease shall specify that the 
authorized carrier will provide the lessor with a certificate of insurance for 
each such policy. Each certificate of insurance shall include the name of 
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the insurer, the policy number, the effective dates of the policy, the 
amounts and types of coverage, the cost to the lessor for each type of 
coverage, and the deductible amount for each type of coverage for which 
the lessor may be liable. 

(3) The lease shall clearly specify the conditions under which deductions 
for cargo or property damage may be made from the lessor's settlements. 
The lease shall further specify that the authorized carrier must provide the 
lessor with a written explanation and itemization of any deductions for 
cargo or property damage made from any compensation of money owed to 
the lessor. The written explanation and itemization must be delivered to 
the lessor before any deductions are made. 

(k) Escrow funds. If escrow funds are required, the lease shall specify: 

(1) The amount of any escrow fund or performance bond required to be 
paid by the lessor to the authorized carrier or to a third party. 

(2) The specific items to which the escrow fund can be applied. 

(3) That while the escrow fund is under the control of the authorized 
carrier, the authorized carrier shall provide an accounting to the lessor of 
any transactions involving such fund. The carrier shall perform this 
accounting in one of the following ways: 

(i) By clearly indicating in individual settlement sheets the amount and 
description of any deduction or addition made to the escrow fund; or 

(ii) By providing a separate accounting to the lessor of any transactions 
involving the escrow fund. This separate accounting shall be done on a 
monthly basis. 

(4) The right of the lessor to demand to have an accounting for 
transactions involving the escrow fund at any time. 

(5) That while the escrow fund is under the control of the carrier, the 
carrier shall pay interest on the escrow fund on at least a quarterly basis. 
For purposes of calculating the balance of the escrow fund on which 
interest must be paid, the carrier may deduct a sum equal to the average 
advance made to the individual lessor during the period of time for which 
interest is paid. The interest rate shall be established on the date the 
interest period begins and shall be at least equal to the average yield or 
equivalent coupon issue yield on 91-day, 13-week Treasury bills as 
established in the weekly auction by the Department of Treasury. 
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(6) The conditions the lessor must fulfill in order to have the escrow fund 
returned. At the time of the return of the escrow fund, the authorized 
carrier may deduct monies for those obligations incurred by the lessor 
which have been previously specified in the lease, and shall provide a final 
accounting to the lessor of all such final deductions made to the escrow 
fund. The lease shall further specify that in no event shall the escrow fund 
be returned later than 45 days from the date of termination. 

(l) Copies of the lease. An original and two copies of each lease shall be 
signed by the parties. The authorized carrier shall keep the original and 
shall place a copy of the lease on the equipment during the period of the 
lease unless a statement as provided for in § 376.11(c)(2) is carried on the 
equipment instead. The owner of the equipment shall keep the other copy 
of the lease. 

(m) This paragraph applies to owners who are not agents but whose 
equipment is used by an agent of an authorized carrier in providing 
transportation on behalf of that authorized carrier. In this situation, the 
authorized carrier is obligated to ensure that these owners receive all the 
rights and benefits due an owner under the leasing regulations, especially 
those set forth in paragraphs (d)-(k) of this section. This is true regardless 
of whether the lease for the equipment is directly between the authorized 
carrier and its agent rather than directly between the authorized carrier and 
each of these owners. The lease between an authorized carrier and its 
agent shall specify this obligation. 
 
 
RCW 50.04.140(1): 
 
(a)  Such individual has been and will continue to be free from control or 
direction over the performance of such service, both under his or her 
contract of service and in fact; and 
 
(b)  Such service is either outside the usual course of business for which 
such service is performed, or that such service is performed outside of all 
the places of business of the enterprises for which such service is 
performed; and 
 
(c)  Such individual is customarily engaged in an independently 
established trade, occupation, profession, or business, of the same nature 
as that involved in the contract of service. 
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MASS. GEN. LAWS ch. 149, § 148B(a):   
 
(1) the individual is free from control and direction in connection with the 
performance of the service, both under his contract for the performance of 
service and in fact; and 
 
(2) the service is performed outside the usual course of the business of the 
employer; and, 
 
(3) the individual is customarily engaged in an independently established 
trade, occupation, profession or business of the same nature as that 
involved in the service performed. 
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